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Cuy memoranﬁ,um t@ you dated September 3., 1970 yainﬁea ou'h,
intey elia, that the records plaintiff seeks in this action are
&mmpt Tron disclosure because they are part of FBI investigation
iles. The correctness of awr position bas ‘been reaffirmed recents
1y by Judge Sirica. Black v. Sheraton Corp. of Americs, 50 F.RD.
130, 132-133 (D B.€. 1970). We suggest you incorporate 35;1:&%1%‘3
of this ¢ase in the brief in suppor’b ©of the motien suggested in>

our prior memorandums g & & RS il
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United States Attorney ‘ % September 1, 1970
District of Colubisc - 7 Gy L
o ‘ Wi ¥R JFAxelrad:bd
X Willfam Ds Ruckelshaws L 1U5-12-1509
2 Assistont Attorney Genérval, Civil Divislen -
By: Harland F. leathérs b 3‘0}150“/
Chief, General Litigation Secticn & Bﬁ" e
. , leae%eisberg v Department ﬂff Jwt;ggm .
%> \ f/f mm f’ ca, Cl‘Vil ﬁﬂti gﬁ- 32 \‘%M
./ = e — 3; :
vy N Imclgsea m 1) copy af mmran&um frem the FBI duted o
\

N
f\\ ‘gﬁ Angust 20, 19703 and 2) original and four cam.es of an affis "8
V [ gavit executed by Special Agent Marion E. Willdews. Fon the A0
A B reasons glven below we sugsest that you file a motion to disd
L/ miss or, in the aliernative; for summery judgment pursusnt s 1
S to Rules 12(b)(1){6) and 56 of the Federal Rules of Civil Pro- |1 }m -
cefiure, supportéd by Mr. Williams® affidavit, befere our i | Miss Holmes. ...
to respond to the camplaint runs, ? @3’ Gandy. L.

A
The sole bagis of jurisdiction alleged in the complaint _ ;

8 5 B.8.0: 5525 (Complaint, Par. 1). However, 5 U.8.C., 552 [ o
(b)(:) exenpts from 5 U.S.C. 552 "investigatory files compiled ”‘fl%?' 2
for lsw enforcement purposes except to the extent available vy 7 ' ‘
law 0 o party other than an ggency." (Bnphesis edded). Thus,”

o ~the plain wording ef the exemption renders it mm@&bla to all
‘"invea’cigation t‘iles "eompiled f@r lasw enforcement, pux N

' m ﬁles whi.eh the Gwernment ccszrpiﬁas m i&e mﬁﬁ ef law
Enforcement investigations which may or @y Jot-Tead to formal
52 mee&ings As the (‘:eurt held fm Bares u~ _ &me vorn.

T Gana:m}.'s mxalgaia sf' the mmra gmi &cope of"
- the exemption, in his Yemorandun on She Public
Infamation Section of the Administyative Pro-
_ cedure Act,. &:sted June .19&'?’; wherein he states
i at p-P 38' iy’ y - Q

oEHe 2 ¥ %mﬁm (w8 SEP 22 1970
on the 5 (geat }« to ‘be te ccmfim the
a@ailab VE5X.
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stetute (18 U:S.C. 3500) may cbtain prior
statenents glven o an FBI agent or an SEC

. investigatory by a witness who i¢ testifylng
in & ponding cosey but eince such stat
might contain information unfeirly damaging
to the ditigant or other personsg, -*h%w new
lasr, 1ike the Jencks statute, does not permit
the statement to be nade available to the
public,. In sddition, the House report mekes

c:!.ear ﬁzat litigaaw are :wt to obtain special

efits £  PIOViE - gtating
e 1160 is xzefi‘s mtenéed to g&ve 8 pxiva.te
parby m&imﬁt:w any eorlier of greatcyr access
ﬁa Mesﬁigam files than he would heve di-
¥ in ch. litigamen OF proceedings.’

ea:m faaed aéiﬁh ‘hhe déprimim ﬁf %ﬁaﬁ.& life ér
Jiberty, than to persons faced anly with remedisl
administretive orders under regulatory statutes."”

w2k ¥iea 935, 939 {D.C: Cir.

:cﬂc vv Eﬂﬂ&, 282 iﬁigagﬁﬁ’ LO'. 3
Fifth Circuit hes stated it '"fully czm::j
Brothes Cos, 407 £.2a 1027, 1031 {‘)"I:.h o}

gmm‘ and adjudicaty m ,
Report # 1&9’7, 8oth Ceng
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. , In sum, it is clear that the plaintiff could i
obtain the employees® statements teken by the Board - i
if the employees had been called to testify -~ in
fact, the piamﬁiff was glven access to the state~
nents of the amployees who d4id so teéstify. However,
the plaintiff is not entitled to emplayee statements
absent such use,

Since, the records plaintifs seeiw tave not been made psrt of
the record in agancy swwogeedings; plaintiffs may not obtain them
Yabsent such use.™ 1/ Hfecord: Benson v. United States, 309 F.
Bupps 114 (D Neb. 1970«

Unlike Bristol-Myers v. PIC; suora, there can be no serious
question that the FBL reeords TpIaiRtiPT seeks are exempt from
disclosure: they are part of en "investigative file, which was
eompiled for law enforcement purposes and is meintained by the
Federal Buréau of Investigation concerning the invea‘tigaﬁcm of
4the assacsination of President Joha F. Kemnedy." (Williams®
AfPidavit, Par. 3). This iavestigative file is not publicly
disclosed (Williems® Affidevit, Par. 4). Disclosure of such.
files would sericusly hindr the operations of the FBI {(Willtams*
A?fidavit, Pars 5). Thus, the above apalysis estoblishes that
exemption 7 to 5 U.8.C. 552 applics to excmpt the waterial plaine
£iff seeks from disclosure. In addition; the legislative history
to 5 U.8.Cs 552 confimms that "[t]he FBI would be protected under
exenption ﬁe. 7 prohibviting disclosure of *investigatory files.'
Rewarks of Hepresentative Gallegher, & strong supporter of the
legislation, 89th cona., 2nd Bess,, Cong. Recm-ﬂ, pe 13026,

“Tnsotar as aicéwaz in Cooney v. Sun Shipbuilding & Bzg&ock €0.,
263 P Supp: 708 (B.D. Pas 1960), , which 1 ‘wlveﬁ subpoens pro-
ceedings, aot a suit pursuant to 5 U.5.C. 552, is to %he eentra.x:y,
it is plainly wr:mg for the ressons stated above. It is signlifi~
_cant that ‘éhﬁ anguage Congress ¢hose, "compiled for law enforce-
ment purposes” was eriticized at hearings on the pm;wseﬁ legis«
Mti@n as unduly pestrictive; B89th Cong., lst Session, Hesrings
on H.li 5012 before the Houge Committee on Government Operations,
PP« 245247, Notwithstanding this criticism Cengress enseted
examption 7 as referred 1o above because it thought the broad
protection against aiﬁclcsure contained therein necessary to ef-
factive aperatim of the agennies which compile mestlgatien
j reportss: In any event, the records plaini;iff see}sg are presently
= : “maintained by the Federal Bureaw of Investigation” as investiga-
] tory filesy (ﬁil}.iamsf‘ Afﬁd&vit, Pare 3)s:
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Indced, Rep. Gallagher expressly noted that the bill [(combaini
exemption 7 in s form similar to that enacted as 5 U.S.C. 552(b
(7)) "prevents the disclosure of . . . ‘sensitive’ Government
information such as FBI files . . » " Thus, the legislative.
history to 5 U.S.C. 552 and the decided cases are in aceord
that plaintiff may not obtain the FBI records he geke.

Plesse send us copies of all papers filed and keep us informed
of all developments.

Dirvector, Federal Bureau of Invéstigation
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